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(ii) To grant registration of invest-
ment advisers sooner than 45 days after
receipt by the Commission of accept-
able applications for registration.

(2) Under section 203(h) of the Act (156
U.S.C. 80b-3(h)), to authorize the
issuance of orders canceling registra-
tions of investment advisers, or pend-
ing applications for registration, if
such investment advisers or applicants
for registration are no longer in exist-
ence or are not engaged in business as
investment advisers.

(1) With respect to the Securities In-
vestor Protection Act of 1970 (15 U.S.C.
T8aaa et seq.):

(1) To cause a written notice to be
sent by registered or certified mail,
upon receipt of a copy of a notice sent
by or on behalf of the Securities Inves-
tor Protection Corporation that a
broker or dealer has failed to timely
file any report or information or to pay
when due all or any part of an assess-
ment as required under section 10(a) of
this Act, to such delinquent member
advising such member that it is unlaw-
ful for him or her under the provisions
of such section of the Act to engage in
business as a broker-dealer while in
violation of such requirements of the
Act and requesting an explanation in
writing within ten days stating what
he or she intends to do in order to cure
such delinquency;

(2) To authorize formerly delinquent
brokers or dealers, upon receipt of
written confirmation from or on behalf
of the Securities Investor Protection
Corporation that the delinquencies re-
ferred to in paragraph (c)(1) of this sec-
tion have been cured, and upon having
been advised by the appropriate re-
gional office of this Commission and
the Division of Enforcement and Divi-
sion of Trading and Markets that there
is no objection to such member being
authorized to resume business, and
upon there appearing to be no unusual
or novel circumstances which would
warrant direct consideration of the
matter by this Commission, to resume
business as registered broker-dealers as
provided in section 10(a) of this Act.

(m) Notwithstanding anything in the
foregoing, in any case in which the Di-
rector of the OCIE believes it appro-
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priate, the Director may submit the
matter to the Commission.

[60 FR 39644, Aug. 3, 1995, as amended at 66
FR 35842, July 9, 2001; 69 FR 41938, July 13,
2004; 73 FR 40152, July 11, 2008; 73 FR 69532,
Nov. 19, 2008]

Subpart B—Disposition of
Commission Business

AUTHORITY: 5 U.S.C. 552b; 15 U.S.C. 78d-1
and 78w.

SOURCE: 42 FR 14692, Mar. 16, 1977, unless
otherwise noted.

§200.40 Joint disposition of business
by Commission meeting.

Any meeting of the Commission that
is subject to the provisions of the Gov-
ernment in the Sunshine Act, 5 U.S.C.
5562b, shall be held in accordance with
subpart I of this part. The Commis-
sion’s Secretary shall prepare and
maintain a Minute Record reflecting
the official action taken at such meet-
ings.

[60 FR 17202, Apr. 5, 1995]

§200.41 Quorum of the Commission.

A quorum of the Commission shall
consist of three members; provided,
however, that if the number of Com-
missioners in office is less than three,
a quorum shall consist of the number
of members in office; and provided fur-
ther that on any matter of business as
to which the number of members in of-
fice, minus the number of members
who either have disqualified them-
selves from consideration of such mat-
ter pursuant to §200.60 or are otherwise
disqualified from such consideration, is
two, two members shall constitute a
quorum for purposes of such matter.

[60 FR 17202, Apr. 5, 1995]

§200.42 Disposition of business by se-
riatim Commission consideration.

(a) Whenever the Commission’s
Chairman, or the Commission member
designated as duty officer pursuant to
§200.43, is of the opinion that joint de-
liberation among the members of the
Commission upon any matter is unnec-
essary in light of the nature of the
matter, impracticable, or contrary to
the requirements of agency business,
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but is of the view that such matter
should be the subject of a vote of the
Commission, such matter may be dis-
posed of by circulation of any relevant
materials concerning the matter
among all Commission members. Each
participating Commission member
shall report his or her vote to the Sec-
retary, who shall record it in the
Minute Record of the Commission. Any
matter circulated for disposition pur-
suant to this subsection shall not be
considered final until each Commission
member has reported his or her vote to
the Secretary or has reported to the
Secretary that the Commissioner does
not intend to participate in the matter.

(b) Whenever any member of the
Commission so requests, any matter
circulated for disposition pursuant to
§200.42(a) shall be withdrawn from cir-
culation and scheduled instead for
joint Commission deliberation.

[42 FR 14692, Mar. 16, 1977, as amended at 59
FR 53936, Oct. 27, 1994. Redesignated and
amended at 60 FR 17202, Apr. 5, 1995]

§200.43 Disposition of business by ex-
ercise of authority delegated to in-
dividual Commissioner.

(a) Delegation to duty officer. (1) Pur-
suant to the provisions of Pub. L. No.
87-592, 76 Stat. 394, as amended by sec-
tion 25 of Pub. L. 94-29, 89 Stat. 163, the
Commission hereby delegates to an in-
dividual Commissioner, to be des-
ignated as the Commission’s ‘“‘duty of-
ficer”” by the Chairman of the Commis-
sion (or by the Chairman’s designee)
from time to time, all of the functions
of the Commission; Provided, however,
That no such delegation shall author-
ize the duty officer (i) to exercise the
function of rulemaking, as defined in
the Administrative Procedure Act of
1946, as codified, 5 U.S.C. 551 et seq.,
with reference to general rules as dis-
tinguished from rules of particular ap-
plicability; (ii) to make any rule, pur-
suant to section 19(c) of the Securities
Exchange Act of 1934; or (iii) to preside
at the taking of evidence as described
in section 7(a) of the Administrative
Procedure Act, 5 U.S.C. 556(b), except
that the duty officer may preside at
the taking of evidence with respect to
the issuance of a temporary cease-and-
desist order as provided by Rule 511(c)
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of the Commission’s Rules of Practice,
§201.511(c) of this chapter.

(2) To the extent feasible, the des-
ignation of a duty officer shall rotate,
under the administration of the Sec-
retary, on a regular weekly basis
among the members of the Commission
other than the Chairman.

(b) Exercise of duty officer authority.
(1) The authority delegated by this rule
shall be exercised when, in the opinion
of the duty officer, action is required
to be taken which, by reason of its ur-
gency, cannot practicably be scheduled
for consideration at a Commission
meeting. After consideration of a staff
recommendation involving such a mat-
ter, the duty officer shall forthwith re-
port his or her action thereon to the
Secretary.

(2) The duty officer may, when in his
or her opinion it would be proper and
timely, exercise the authority dele-
gated in this section to initiate by
order a nonpublic formal investigative
proceeding pursuant to section 19(b) of
the Securities Act of 1933 (156 U.S.C.
T7s(b)), section 21(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 18(c) of the Public Utility Hold-
ing Company Act of 1935 (156 U.S.C.
79r(c)), section 42(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
41(b)), section 209(b) of the Investment
Advisers Act of 1940 (15 U.S.C. 80b-9(b)),
and part 203 (Rules Relating to Inves-
tigations) of this title (17 CFR part
203). After consideration of a staff rec-
ommendation for initiation by order of
a nonpublic formal investigative pro-
ceeding, the duty officer shall forth-
with report his or her action thereon to
the Secretary.

(3) In any consideration of Commis-
sion business by a duty officer, the pro-
visions of subpart I herein, §200.400 et
seq., shall not apply, whether or not the
duty officer, in exercising his or her
authority, consults with, or seeks the
advice of, other members of the Com-
mission individually.

(c) Commission affirmation of duty offi-
cer action. (1) Any action authorized by
a duty officer pursuant to §200.43(a)
shall be either (i) circulated to the
members of the Commission for affir-
mation pursuant to §200.42; or (ii)
scheduled for affirmation at a Commis-
sion meeting at the earliest practicable
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